GREEN BUILDINGS IN
YOUR COUNTY

VACo ANNUAL CONFERENCE
NOVEMBER 10, 2008

Stephen A. Maclsaac
Arlington County Attorney



OVERVIEW

Policy based reasons for going green
Legal authority of Virginia counties

Ways in which Arlington County has
responded and some results

Turn over to experts to talk more about
technical aspects of going green and practical
applications



GLOBAL WARMING

e Fact or Fiction?
 Fad or Warranted Concern?

o \Whatever it may be — should counties care?



In 1991, United Nations’ Intergovernmental Panel on
Climate Change (IPCC) concluded that, “emissions
resulting from human activities are substantially
Increasing the atmospheric concentrations of . . .
greenhouse gases [which] will enhance the greenhouse
effect, resulting on average in an additional warming of

the Earth’s surface.”
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Presentation Notes
Leading to rising sea levels, increased storm frequency and intensity, species extinction, and the spread of disease and agricultural pests.



Also – energy usage is cited as a significant source of increase greenhouse gas emissions.
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In 1995, IPCC issued a follow up report concluding that ". . . the balance of evidence suggests there is a discernible human influence on global climate . . ." 
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Since 1979, more than
20% of the Polar Ice Cap
has melted away.

ARCTIC SEA
ICE BOUNDARY IN 1979

PHOTO: NASA Q0003 KREDC
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In Massachusetts, et al. v. EPA, a 5 to 4 decision, the United States Supreme Court found that, “The harms associated with climate change are serious and well recognized. Indeed, the [National Research Council] Report itself--which EPA regards as an "objective and independent assessment of the relevant science . . . identifies a number of environmental changes that have already inflicted significant harms, including ‘the global retreat of mountain glaciers, reduction in snow-cover extent, the earlier spring melting of rivers and lakes, [and] the accelerated rate of rise of sea levels during the 20th century relative to the past few thousand years . . . . ‘”
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In that same Supreme Court decision, the Court stated that, “. . . A reduction in domestic emissions would slow the pace of global emissions increases, no matter what happens elsewhere.” 
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Coal fired power plants which provide the electricity for buildings emit nitrogen oxides and volatile organic compounds which react with sunlight and heat to produce ground level ozone
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Justice Stevens’ opening paragraph is telling: “A well-documented rise in global temperatures has coincided with a significant increase in the concentration of carbon dioxide in the atmosphere. Respected scientists believe the two trends are related. For when carbon dioxide is released into the atmosphere, it acts like the ceiling of a greenhouse, trapping solar energy and retarding the escape of reflected heat. It is therefore a species--the most important species--of a ‘greenhouse gas.’” 
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Unquestionably, reducing electricity production, and necessarily demand for it, would contribute to a reduction in greenhouse gas emissions.

Green building programs help by reducing the demand for electricity.


Regardless of how you come out on global
warming debate, there Is no question that
localities, businesses, and the country as a
whole face serious Issues as a consequence
of excessive fossil fuel consumption,

dependence on foreign oll, escalating energy
costs, and the like.
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All this not to mention the shocks of just a few months ago with the price of fuel


WHAT'S A COUNTY TO DO?

Despite the compelling evidence in support
of action, there has been a failure at the
federal and state level to provide
comprehensive, coordinated strategy for
addressing greenhouse gas emissions and
related environmental concerns
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EVERY TIME THE WORLD
CALLS FOR ACTION ON
CLIMATE CHANGE, THE
UNITED STATES EMITS
MORE WHITE HOUSE GASES
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Becomes local responsibility to do something.


VERY REAL ENVIRONMENTAL AND
ECONOMIC REASONS EXIST FOR LOCAL
ACTION

Not just a luxury of a built out locality

Poses important policy decision for governing
body

Need to distinguish public buildings and
private development

Latter presents significant question of what
counties can do
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DILLON RULE

"It Is a general and undisputed proposition of law that
a municipal corporation possesses and can exercise
the following powers, and no others: first, those
granted in express words; second, those necessarily or
fairly implied in or incident to the powers expressly
granted; third, those essential to the declared objects
and purposes of the corporation, not simply
convenient, but indispensable. Any fair, reasonable
doubt concerning the existence of the power is
resolved by the courts against the corporation, and the
power Is denied."
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UNIFORM STATEWIDE BUILDING

CODE

Such building code shall supersede the
building codes and regulations of the
counties, municipalities and other political
subdivisions and state agencies.

USBC’s express preemption of local
building codes places definite limitation of
local authority to require green buildings.
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LACK OF EXPRESS AUTHORITY CAUSES
SEARCH FOR LEGAL BASIS

Land use authority provides fertile source

Has strong protection of public interest
component and isn’t that what the
environmental considerations are about?

Significantly, land use allows local
government to affect development, i.e.,
buildings, as It happens

Also get a pass on the USBC’s preemption
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USBC shall not supersede proffered conditions accepted as a part of a rezoning application, conditions imposed upon the grant of special exceptions, special or conditional use permits 


Primary land use tools are comprehensive plan
and zoning ordinance

« Comprehensive Plan is for "the purpose of guiding and
accomplishing a coordinated, adjusted and harmonious
development of the territory which will, in accordance with
present and probable future needs and resources, best promote
the health, safety, morals, order, convenience, prosperity and

general welfare of the inhabitants."

« Zoning ordinances are for the general purpose of promoting
the health, safety or general welfare of the public and to
accomplish such objectives as improving the public health,
safety, convenience and welfare of the citizens.
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Virginia Constitution, Article XI, Conservation, Section 1. Natural resources and historical sites of the Commonwealth.�To the end that the people have clean air, pure water, and the use and enjoyment for recreation of adequate public lands, waters, and other natural resources, it shall be the policy of the Commonwealth to conserve, develop, and utilize its natural resources, its public lands, and its historical sites and buildings. Further, it shall be the Commonwealth's policy to protect its atmosphere, lands, and waters from pollution, impairment, or destruction, for the benefit, enjoyment, and general welfare of the people of the Commonwealth. 



2008 Legislative proposals regarding environmental considerations.


Of the authorized zoning tools, conditional
zoning and special exceptions or special uses
provide the greatest flexibility for locality

They enable locality to tailor conditions for
the specific project rather than adopting
regulations that apply uniformly throughout
a zoning district
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Conditional zoning may permit proffers that offset the
Impacts of development and are beneficial to the public
such as dedication and construction of roads, donation of
land for schools, parks, and other public facilities, affordable
housing, and green buildings and other environmentally
oriented benefits.

Much like the proffers associated with conditional zoning,
special uses and special exceptions may be used to impose
or obtain commitments to conditions that benefit the public
by mitigating the impacts of a use, e.g., transportation and
transit improvements, reduced parking and enhanced transit
use by occupants, energy efficient buildings, and the like.
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May vary with locality’s conditional zoning enabling authority.

Raises issues about nexus between a use and the green building related conditions.


Incentive Zoning

Defined as the use of bonuses in the form of
Increased project density or other benefits to a
developer in return for the developer providing
certain features, design elements, uses, services, or
amenities desired by the locality including but not
limited to, site design incorporating principles of
new urbanism and traditional neighborhood
development, environmentally sustainable and
energy-efficient building design, affordable housing
creation and preservation, and historical
preservation, as part of the development.
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As amended in 2008.


ARLINGTON COUNTY’S
GREEN BUILDING PROGRAM

22
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Photo of the Rosslyn-Ballston Metro corridor in 2007 showing the implementation of the GLUP plan oriented around the metro…



Shows dense development tapering to less dense residential development

Washington Monument in the distance for location



Arlington County’s General Land Use Plan focuses growth within a walkable radius of the five metro stations in the Rosslyn-Ballston corridor



Metro station locations guide development.  Between 1999 and 2002, the corridor, which contains 7.6 percent of the county’s land area and generates 33 percent of its property tax revenue, gained 2,500 apartments and condos, 1.5 million square feet of office space, 379,000 square feet of retail space, and five miles of bike lanes. 



Creating this development with a typical suburban densities would have consumed over 14 square miles of open space compared to the roughly two square miles






LEED Scorecard for All Site Plan Projects

e LEED accredited professional

o LEED Scorecard listing specific “green”
components of the project, with explanation

of each credit
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On the private sector side, County Board requires all site plan projects to submit LEED Scorecard to determine how “green” projects are even if they aren’t going for certification.  Several  LEED points are easily achievable in Arlington.  Any construction in metro corridor gets a point for locating near transit and most get a point for urban redevelopment. 



About 35 projects have been approved or under construction and have LEED requirements






| EED Scorecard for Site Plan
Projects

o Specify number of
LEED credits In site
plan condition

o LEED reports due at
specific permit
applications

e If LEED requirements

not met, County
withholds permits

25
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LEED Scorecard for All Site Plan Projects

LEED Scorecard listing specific “green” components of the project, with explanation of each credit



Specify number of LEED credits in site plan condition 



LEED reports due at specific permit applications



If LEED requirements not met, County withholds permits


Green Building Fund

 |f developer does not apply for LEED
certification from USGBC, the project
contributes to Arlington’s Green Building Fund

 Contribution calculated at $0.03 per square
foot

* Fund to be used for green building education
and outreach
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 Includes density awards

 FAR bonus ranges from

Green Building Incentive Program

e Any site plan project may
apply for bonus density

for all levels of LEED
(certified, silver, gold and
platinum)

.15 for Certified to .35 for
Gold/Platinum
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Essentially, if you commit to build ‘green’  you can building bigger



This program allows developers to apply for additional density ranging from .15 to .35 FAR, if they meet at least LEED requirements.  Get more density for increased LEED commitment



Financial incentive – more leasable space.  



Push the market – more demand for green products and services is transforming the marketplace in the DC region.



The first jurisdiction in the country to implement this incentive program, and it has been very successful.



We will likely be revising this incentive program and may drop baseline certification incentive since the market has responded so dynamically and projects are coming in with baseline certification as a given – not expecting additional density.


Green Building Incentive Program

Enforcement

* Developer posts a
bond that Is Z .
released when the .

USGBC issues ‘ 7 |
certification v ‘.-

e If the project does PRl
not meet the 7.
certification, bond
Is forfeited

28
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Bond is calculated for each project depending upon size of the bonus space x the average rental rate per SF.  



$40 x 10,000sf= $400,000



Miss one or two points loose half.  Otherwise loose the entire bond.


EXAMPLES



Density Incentive Program
The Navy League Building

e 37 LEED credits

* Requested .25 FAR
(~5% or 10,000 sq ft
additional space)
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First building to go through the incentive program.



Navy League proposes 37 total points in all 5 categories. 

Located across street from Arlington’s government offices and Courthouse Metro stop.  



Granted 10,000 sq ft of space – about 5% additional density for LEED silver



Some LEED credits they get just by location - Metro and urban redevelopment.



Focusing a lot of effort on indoor environmental quality. Recycle stormwater and using it for toilet flushing.

Reflective roof.


Density Incentive Program

1200 N. Irving Street
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155 units with retall
7,754 sq ft bonus for LEED certification

31


Presenter
Presentation Notes
LEED certified for 7,700 sq ft




EPA Offices — Potomac Yard
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2 office buildings – 600,000+ sq ft



Approved as a Spec office building,



EPA decided to sign a long term lease that required the space achieve LEED Silver Certi.



Ended up getting LEED Gold.






First LEED Platinum in Virginia

e 1812 North Moore
e 580,759 SF
e 35 floors
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Arlington. Virainia public LEED projects
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Langston Brown Community Center - First LEED silver building in Virginia.

County is using it for community events, education



Daylighting, heat islands, indoor air quality,



--------

Walter Reed Community Center



Daylighting, indoor air quality, green roof, bamboo flooring, wheat board, etc.

LEED Silver

----------

Washington-Lee High School



Complicated high school project – phasing so that school doesn’t close



Focusing on LEED silver






CONCLUSION\QUESTIONS

35
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Give sense of what is possible using the authority counties now possess.

Remains up to the policy makers to determine whether this is an objective worth pursuing.
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